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7.3.1 Current Practices  

Until recently, complaints related to CAF members that involved sexual assaults, and which 
occurred in Canada, were normally investigated by civilian police, and all charges for such 
allegations were prosecuted before the civilian courts. This changed in 1998,287 however, when 

                                                        

 

 
285 Section 9.2(1), NDA 
286 Sections 18.3 and 18.4, NDA 
287 S.C. 1998, c. 35 “An act to amend the National Defence Act and to make consequential amendments 
to other Acts” Bill C-25 section 22 amending section 70 



 

68 
 

Parliament amended the National Defence Act to also allow the military justice system to handle 
charges of sexual assault. Under the shared jurisdiction, approximately half of the cases288 
investigated by CFNIS are referred to the civilian justice system for a number of reasons, such 
as they involve cadets who are not subject to the CSD, civilian victims, or incidents of family 
violence, etc.289 As a consequence, even if, as a matter of military police policy, the military 
justice system takes priority over the civilian system,290 the sharing of jurisdiction is a reality. 

Military Police (MP) operate on CAF property and “outside Canada during contingency and 
expeditionary” circumstances.291 When the MP is informed of an incident involving a sexual 
assault292 they notify the Canadian Forces National Investigation Service (CFNIS),293 which has 
jurisdiction over all sexual assaults.294 The CFNIS consists of members of the MP who are 
organized as an independent unit; it has jurisdiction over serious and sensitive offences, 
including sexual assault.295 When CFNIS receives a report of a sexual assault, it determines 
whether it will exercise its investigative mandate, or whether it will refer jurisdiction back to the 
reporting MP unit.296 In practice, the CFNIS generally turns sexual assault incidents over to the 
MP where no penetration has occurred.297 

If the CFNIS determines that it will turn jurisdiction over to the local MP, the MP can exercise 
their discretion as to whether or not the case will be pursued,298 following the same procedures 
as exist for other types of charges. Notably, in determining whether or not charges should 
proceed, the MP consult with the chain of command.299 By contrast, if CFNIS has carriage over 
the matter, it may lay charges without having to consult the chain of command.300  

According to comments made by Brigadier-General Pitzul several years after the CAF assumed 
jurisdiction over sexual assaults, the justification for allowing the military to deal with sexual 
assault is that such offences can have a detrimental impact on cohesion within a unit, and 
therefore should be treated in a similar manner to other offences that may have the same 
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effect.301 Gen. Pitzul’s comment is consistent with the purpose of creating a separate system of 
military justice, as described by Justice Lamer in R. v Généreux: 

The purpose of a separate system of military tribunals is to allow the Armed Forces 
to deal with matters that pertain directly to the discipline, efficiency and morale of the 
military. ... [T]he military must be in a position to enforce internal discipline effectively 
and efficiently. Breaches of military discipline must be dealt with speedily and, 
frequently, punished more severely than would be the case if a civilian engaged in 
such conduct.302 

Unfortunately, victims of sexual assault have not reaped the benefits hoped for under the new 
jurisdiction. Victims criticize the lack of training of the MP, poor support by the chain of 
command, and inconsistency with which charges of sexual assault are ultimately sanctioned.303 
While civilian law enforcement, prosecutorial authorities, and courts have also been criticized for 
their conduct of sexual assault cases, there is a strong perception among members of the CAF 
that the way in which the military handles such cases is the cause of added prejudice to the 
victim.304 

7.3.2 Treatment of Victims 

Many participants complained about problems in the reporting and investigation process.  
Criticisms by contributors and interviewees touched on many aspects of the process, starting 
with failure to call the military police in a timely way when a report of sexual assault was made,305 
to not having been offered immediate medical support,306  being made to feel, even before 
providing a statement, at fault for what had occurred,307 the case held in abeyance because of 
confusion over jurisdiction,308 failure to follow up with key witnesses,309 and poor training with 
respect to investigating incidents of sexual assault. 310  Participants criticized delays in the 
investigation process311 and having to repeatedly provide statements, which required them to 
relive the events each time.312 The ERA heard many examples of failings in the investigation of 
sexual assaults,313 including concerns about the contamination of evidence,314 and a frequent 
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perception that the MP lack in their understanding of the legal concept of consent.315  One 
interviewee, referring to procedural problems in the investigation which could potentially be 
relied upon to undermine a prosecution and secure an acquittal, commented: “Defence attorneys 
love [CFNIS investigations] because there are always issues”.316 Such problems have resulted in 
a serious lack of trust in the ability of the MP to properly handle reports of sexual assault. 

These problems are particularly unfortunate, given that MPs are specifically warned about the 
consequences of sexual assault on victims. For example, MP orders state that: 

Sexual assault is one of the most traumatic types of criminal victimization.317 

Further:  

Sexual assault is an act of aggression using power and control to dominate and violate 
an individual. It is not an act of intimacy.318 

The applicable policies therefore make clear that, in the context of the military life, sexual assault 
requires heightened attention, particularly when the aggressor is a member of the CAF “family”. 
As the Sexual Assault MP protocol states: 

Sexual assault frequently includes a violation of trust by those who are in a position of 
perceived or real power or authority.319 

If the sentiments behind these statements were put into action and the relevant policies were 
fully implemented, many of the misgivings of the contributors would be resolved. Indeed, the 
ERA finds that the problem lies not in the policies themselves, but with inadequate training, poor 
implementation, and members’ lack of faith in the ability or interest of the military justice system 
to respond appropriately to instances of sexual assault. While the ERA met with a number of 
dedicated and knowledgeable members of the MP, it also found that others were confused about 
the process,320  insensitive to the problem of sexual assault,321  lacking training on the basic 
elements of the offence,322 and unaware of the available resources.323 One of the problems 
appears to be that, although policies and protocols are in place, the number of incidents the 
military system handles is far fewer than those in the civilian justice system.324 The various 
parties in the system are therefore caught in a deteriorating cycle: the way victims feel about 
their treatment by the military justice system feeds underreporting, and underreporting leaves 
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the military police unable to develop and maintain appropriate skills to manage these sensitive 
and important cases.  

The ERA is further concerned that less serious incidents of sexual assault are given inadequate 
attention and consideration. Participants in the Review commented that when victims have 
reported less severe assaults, including unwelcome touching of breasts, buttocks, etc., they 
have been told by MPs that these incidents would not be prosecuted in the civilian justice 
system.325 The clear message is that the matter is not serious enough to be pursued. Whether or 
not such comments about the likelihood of prosecution before a civilian court are accurate, 
members of the CAF deserve fuller protection by the military justice system. Unless the incident 
reported is an isolated and benign one where the principle of proportionality dictates restraint, 
sexual assaults, even those that leave no physical injury, must be taken seriously. If criminal 
sanctions are inappropriate, the chain of command can resort to administrative or disciplinary 
action to send a clear signal that the dignity of all members will be protected. Only strong 
sanctions, through military justice, disciplinary and administrative action, will deter further 
assaults. Both individual and general deterrence are important. 

The ERA further notes that while not all assaults are of the same gravity, different victims will 
react differently to an assault, depending on their own particular experiences and psychological 
make-up. While an incident of unwelcome touching may leave no psychological impact on one 
person, this same conduct may cause serious psychological injury to another. The thin skull 
principle326 in Canadian law makes clear that an aggressor does not get to choose his victim; 
regardless of how severe an assault, the conduct constitutes an offence under the Criminal 
Code. Discounting incidents of sexual assault where there has been no physical injury is 
inconsistent with Canadian law, which views psychological harm as seriously as physical 
harm.327  

Overall, the ERA found that the difficulties met by victims of sexual assault have a damaging 
effect not only on the individual victims—who do not achieve resolution to serious and traumatic 
incidents—but on the CAF as a whole. When incidents of sexual assault go unresolved, this 
negatively impacts the CAF both because individual members have been harmed, and because 
it perpetuates the perception that the CAF does not take such incidents seriously. 

7.3.3 Data Collection 

As with sexual harassment, there is very poor collection of data regarding incidents of sexual 
assault in the CAF. Since sexual assaults go widely unreported, the data does not in any way 
reflect the actual rate of occurrence. Even where complaints are laid, the fact of a sexual assault 
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will often be buried in the court record.328 For example, if the accused pleads guilty to an alcohol-
related charge, or to conduct to the prejudice of good order and discipline, only a careful review 
of the sentence will, in some cases, indicate that the conduct or underlying issue involved acts of 
a sexual nature.  

Tracking the occurrence and outcome of incidents of sexual assault is essential to determine if 
the CAF’s policies are functioning to improve the conduct of its members, both on an individual 
and systemic basis.  Yet in the case of sexual assault in the CAF, the relevant data is missing. 
While it is true that data on sexual assault is difficult to gather, the CAF needs to understand 
how incidents are impacting its members, and victims are entitled to make an informed decision 
about whether or not to disclose a complaint. The ERA heard from participants that a number of 
data banks are in place in the CAF that could be used to improve data collection.329  For 
example, if appropriate coding systems were in place, the CFHIS, which is currently used to 
report injuries, could be refined to also reflect the causes of the injuries—including sexual 
assaults. Unfortunately, this is not taking place and the failure to keep data on complaints of 
sexual assault significantly weakens the accountability of the chain of command and impedes 
the CAF’s ability to prevent future sexual assaults from occurring.  

 Avenues for Improvement 7.4

In the Canadian civilian justice system, sexual assaults rank among the most serious offences 
and are frequently dealt with through specialized procedures by prosecutorial and court 
authorities. While the ERA has not conducted Canada-wide research on local procedures for 
sexual assaults, it is aware that in a number of judicial districts, investigation, prosecution and 
adjudication is reserved to specialized sexual assault teams, which benefit from additional 
resources that enable improved support for victims. Such a specialized infrastructure can be put 
in place, in part, because there is a large volume of cases that come before civilian police and 
courts. It would be difficult for the CAF to undertake similar support for the benefit of its 
members. For this reason, there is a perception among some members that there is more 
expertise in the civilian justice system, if only because of the volume of cases.330 Of course, 
access to these specialized resources does not mean that in every case victims will fare better, 
or that they will be able to exert increased autonomy or control over their complaint. However, 
the perception gives cause to seriously consider offering victims the option of referring their case 
to the civilian justice system. Further, as previously discussed, there is a strong perception 
among members that the progress of an investigation may be influenced by the views of those in 
the chain of command, potentially undermining the integrity and objectivity of an investigation. 

Since both civilian and military justice system have jurisdiction over sexual assault, nothing 
prevents the CAF from adopting a policy or agreeing on the modalities of the shared jurisdiction. 
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10. Conclusion 

During the course of this Review, it became clear that one of the functions of the chain of 
command is to address problems before they reach the attention of senior leaders. While there 
may be logic to this structure in many areas of military life, in the case of sexual harassment and 
assault the unfortunate effect is to stifle complaints and leave problems unresolved. It also 
means that some senior leaders are genuinely unaware of the extent of the inappropriate sexual 
conduct that is occurring on the ground, the harm to individual members, and the damage to the 
CAF as a whole.  
 
At the same time, the ERA found that there is an undeniable problem of sexual harassment and 
sexual assault in the CAF, which requires direct and sustained action. In particular, the CAF 
needs to engage in broad-based cultural reform to change the underlying norms of conduct that 
are giving rise to pervasive low-level harassment, a hostile environment for women and LGTBQ 
members, and, in some cases, more serious and traumatic incidents of sexual assault. 
Dismissive responses such as “this is just the way of the military” are no longer appropriate. 
 
Cultural change is not an easy enterprise. Other organizations, including some which are 
historically male-dominated, are taking steps to meet this challenge, however. The CAF has a 
variety of tools at its disposal, including DAOD policies, training programs, administrative action, 
the disciplinary and military justice system, referral to local civilian authorities, and internal victim 
support services. The ERA has made recommendations about how to strengthen each of the 
policies that it was asked to review. In particular, important reforms can be accomplished 
through the creation of a center for accountability for sexual assault and harassment, which can 
serve not only as a hub for delivering services to victims and training for CAF members, civilian 
employees and senior leaders, but also as a meeting point for stakeholders. CASAH is therefore 
a point of departure for subsequent initiatives to reduce the prevalence of sexual harassment 
and assault in the armed forces. 
 
Just as important, however, CAF leaders need to be prepared to use and implement the tools at 
their disposal strictly, fairly, and consistently. The failure to do so only exacerbates the 
perception of victims that their well-being is not a priority for the CAF, and the perception of 
aggressors that they can act with impunity. Responsibility for change therefore lies with CAF 
leaders. Not only must leaders serve as role models, but they must also intervene personally 
where inappropriate conduct occurs. Senior leaders, in particular, must drive the process of 
cultural reform by engaging in initiatives to prevent inappropriate sexual conduct, and to rebuild 
the trust of CAF members. As a modern military organization, the Canadian Armed Forces can 
no longer afford to accept lower standards for sexual conduct than those that apply to 
Canadians at large. On the contrary, more is expected from our Forces.  
 
The willingness of the CAF to take a hard look at its own practices and procedures is just one 
indication that the organization has a strong future. Cultural change, improving the integration of 
women into the most senior levels of the organization, rebuilding the trust of members in the 
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chain of command, and reducing the prevalence of sexual harassment and sexual assault, will 
not be easy to achieve. Such goals require strong leadership and sustained commitment. But 
they are essential to the development of a modern military organization that not only embraces 
the principle of respect for human dignity, but is also able to optimize on the skills and talents of 
all its members. The Canadian public expects it, and CAF members deserve it. 
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